ARTICLE 20

BOARD OF ZONING APPEALS

SECTION 20-1. COMPOSITION, APPOINTMENT, AND ORGANIZATION.

20-1-1

20-1-2

20-1-3

There shall be created a Board of Zoning Appeals, which shall consist of
five (5) residents of the City, appointed by the Circuit Court of the City.
Their terms of office shall be five (5) years each except that original
appointments shall be made for such terms that the term of one (1)
member shall expire each year. The Secretary of the Board shall notify
the Court at least thirty (30) days in advance of the expiration of any terms
of office, and shall notify the Court promptly if any vacancies occurs.
Appointments to fill vacancies shall be only for the unexpired portion of
the term. Members may be re-appointed to succeed themselves. Members
of the Board shall hold no other public office in the City except that one
(1) may be a member of the Planning Commission. A member whose
term expires shall continue to serve until his successor is appointed and
qualifies.

With the exception of its secretary, the Board shall elect from its own
membership its officers, who serve annual terms as such and may succeed
themselves. The Board may elect as its secretary either one of its
members or a qualified individual who is not a member of the Board. A
secretary who is not a member of the Board shall not be entitled to vote on
matters before the Board. For the conduct of any hearing and the taking of
any action, a quorum shall be not less than a majority of all the members
of the Board. The Board may make, alter and rescind rules and forms for
its procedures, consistent with ordinances of the county or municipality
and general laws of the Commonwealth. The Board shall keep a full
public record of its proceedings and shall submit a report of its activities
to the City Council at least once each year. (10-11-83, Case #83-06, Ord.
No. 034-83)

Within the limits of funds appropriated by the City Council, the Board
may employ or contract for secretaries, clerks, legal consultants, and other
technical and clerical services. Members of the Board may receive such
compensation as may be authorized by the City Council. Any Board
member may be removed for malfeasance, misfeasance, or nonfeasance in
office, or for other just cause, by the court which appointed him, after
hearing is held after at least fifteen (15) days' notice.
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SECTION 20-2. POWERS OF THE BOARD OF ZONING APPEALS.

20-2-1

20-2-2

20-2-3

20-2-3.1

20-2-3.2

20-2-3.3

20-2-3.4

The Board of Zoning Appeals shall have the following powers and duties:

To hear and decide appeals from any order, requirement, decision, or
determination made by an administrative officer in the administration or
enforcement of this Article or of any ordinance pursuant thereto.

To authorize upon appeal in specific cases such variance from the terms of
the ordinance as will not be contrary to the public interest when, owning
to special conditions, a literal enforcement of the provisions will result in
unnecessary hardship; provided that the spirit of the Ordinance shall be
observed and substantial justice done, as follows:

When a property owner can show that his property was acquired in good
faith and where by reason of the exceptional narrowness, shallowness,
size, or shape of a specific piece of property at the time of the effective
date of the Ordinance, or where by reason of exceptional topographic
conditions or other extraordinary situation or condition of such piece of
property, or of the use or development of property immediately adjacent
thereto, the strict application of the terms of the Ordinance would
effectively prohibit or unreasonably restrict the use of the property or
where the Board is satisfied, upon the evidence heard by it, that the
granting of such variance will alleviate a clearly demonstrable hardship
approaching confiscation, as distinguished from a special privilege or
convenience sought by the applicant, provided that all variances shall be
in harmony with the intended spirit and purpose of the Ordinance.

No such variance shall be authorized by the Board unless it finds:

a. That the strict application of this Ordinance would produce undue
hardship.

b. That such hardship is not shared generally by other properties in
the same zoning district and the same vicinity.

C. That the authorization of such variance will not be of substantial
detriment to adjacent property and that the character of the district
will not be changed by the granting of the variance.

Repealed. (10-13-92, Case TA-92-02, Ord. No. 016-92)

No variance shall be authorized unless the Board finds that the condition
or situation of the property is not of so general or recurring a nature as to
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20-2-3.5

20-2-4

20-2-5

20-2-5.1

20-2-5.2

20-2-5.3

20-2-5.4

20-2-5.5

20-2-5.6

20-2-5.7

BOARD OF ZONING APPEALS

make reasonably practicable the formulation of a general regulation to be
adopted as an amendment to the Ordinance.

In authorizing a variance the Board may impose such conditions regarding
the location, character, and other features of the proposed structure for use
as it may deem necessary in the public interest, and may require a
guarantee or bond to ensure that the conditions imposed are being and will
continue to be complied with.

To hear and decide appeals from the decision of the Zoning Administrator.
(10-13-92, Case TA-92-02, Ord. No. 016-92)

To authorize, upon application, the following special exceptions:
(10-10-89, Case TA-89-05, Ord, No. 028-89)

Reduction of setback, yard lot area or lot width requirements. No such
reduction shall be granted in excess of ten (10) percent of the requirement.
(10-10-89, Case TA-89-05, Ord, No. 028-89, 2-8-94 Case TA-97-07, Ord.
No. 003-94)

Reduction of the requirements for off-street parking. No such reduction
shall be granted in excess of ten (10) percent of the requirement.
(10-10-89, Case TA-89-05, Ord, No. 028-89)

Enlargement of permitted sign area. No such enlargement shall be granted
in excess of ten (10) percent of the maximum permitted area. (10-10-89,
Case TA-89-05, Ord, No. 028-89)

Repair or reconstruction of a nonconforming structure or a conforming

structure devoted to a nonconforming use that is destroyed or damaged in
any manner to the extent that the cost of reconstructing the structure shall
exceed fifty (50) percent of the cost of reconstructing the entire structure.

For any use in this Ordinance specifically listed requiring a special
exception.

Reduction of the separation of off-street parking areas from side or rear
property lines or from site features more than six (6) inches above or
below grade. No such reduction shall be granted in excess of ten (10)
percent of the requirement. (10-10-89, Case TA-89-05, Ord, No. 028-89)

Repair and maintenance of any nonconforming structure or portion of a
structure containing a nonconforming use. No such repair or maintenance
shall be granted to an extent in excess of twenty-five (25) percent of the
current replacement cost of the nonconforming structure or
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20-2-5.8

20-2-5.9

20-2-5.10

20-2-5.11

20-2-6
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nonconforming portion of the structure as the case may be. (04-11-95
Case TA-94-13, Ord. No. 017-95)

Reserved.

In reaching a decision on the authorization of a special exception, the
Board of Zoning Appeals shall consider, where applicable, the following:

stated intent of the zoning district in which the property is located,
uses in the area immediately surrounding the property in question;
amount of traffic to be generated;

number of people to be employed; and

hardship that would result from the denial of the special exception.

A special exception shall not be approved by the Board of Zoning Appeals
unless it is found that:

- it is designed, constructed and operated to adequately safeguard the
health, safety and welfare of the occupants of the adjoining and
surrounding property;

- it does not unreasonably impair an adequate supply of light and air to
adjacent property;

- it does not increase public danger from fire or otherwise unreasonable
restrict public safety; and

- it does not impair the established property values in surrounding areas.

The Board may impose such conditions relating to the use for which a
permit is granted as it deems necessary in the public interest and may

require a guarantee or bond to ensure that the conditions imposed are

being and will continue to be complied with.

To hear and decide applications for interpretation of the district map
where there is any uncertainty as to the location of a district boundary.
After notice to the owner of the property affected by any such question,
the Board shall interpret the map in the particular section or district in
question. The Board shall not have the power to change substantially the
locations of district boundaries as established by the Ordinance. (3-15-88,
Case TA-87-17, Ord. No. 014-88) (10-13-92, Case TA-92-02, Ord. No.
016-92)

SECTION 20-3. PROCEDURES.

20-3-1

An application or appeal to the Board may be taken by any person
aggrieved or by any officer, department, board, or bureau of the county or
municipality affected by any decision of the Administrator. Such an
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20-3-2

20-3-3

20-3-4
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application or appeal shall be taken within thirty (30) days after the
decision appealed from by filing with the Administrator, and with the
Board, a notice of appeal specifying the grounds thereof. The
Administrator shall forthwith transmit to the Board all the papers
constituting the record upon which the action appealed was taken. An
appeal shall stay all proceedings in furtherance of the action appealed
from, unless the Administrator certifies to the Board that by reason of
facts stated in the certificate a stay would in his opinion cause imminent
peril to life or property, in which case proceedings shall not be stayed
otherwise than by a restraining order granted by the Board or by a court of
record, on application and on notice to the Administrator and for good
cause shown. (10-13-92, Case TA-92-02, Ord. No. 016-92)

All applications or appeals to the Board shall be made to the
Administrator on a form provided for such purpose, and shall be
accompanied by a filing fee as per Section 23-8, evidence of delinquent
tax payment per Section 23-9, and disclosure of real party interest per
Section 23-10 of this Ordinance. (3-13-90, Case TA-89-12, Ord. No.
008-90). (10-13-92, Case TA-92-02, Ord. No. 016-92), (8-16-02, Case
TA-02-04, Ord. No. 014-2002)

PUBLIC NOTICE AND HEARING.

No such applications or appeals shall be considered by the Board except
after notice and hearing as per Section 23-7-1 of this Ordinance. Written
notice shall be provided per Section 23-7-2 of this Ordinance. For the
hearing by the Board, the applicant shall place notification signage as per
Section 23-7-3 of this Ordinance. The Board shall fix a reasonable time
for the hearing of an application or appeal, and decide the same within
sixty (60) days of receipt of application or appeal made in compliance
with this Ordinance. In exercising its powers, the Board may reserve or
affirm, wholly or partly, or may modify the order, requirement, decision,
or determination appealed from. The concurring vote of three (3)
members shall be necessary to reserve any other requirement, decision, or
determination of any administrative officer or to decide in favor of the
applicant on any matter upon which it is required to pass under the
Ordinance or to effect any variance from the Ordinance. The Board shall
keep minutes of its proceedings and other official actions which shall be
filed in the office of the Board and shall be public records. The chairman
of the Board, or in his absence, the acting chairman, may administer oaths
and compel the attendance of witnesses. (3-15-88, Case TA-87-17, Ord.
No. 014-88) (10-13-92, Case TA-92-02, Ord. No. 016-92)

Where a building permit has been issued and the construction of the

building for which such permit is subsequently sought to be prevented,
restrained, corrected, or abated as a violation of the Zoning Ordinance, by
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suit filed within fifteen (15) days after the start of construction by a person
who had no actual notice of the issuance of the permit, the court may hear
and determine the issues raised in the litigation even though no appeal was
taken from the decision of the Administrator to the Board of Zoning
Appeals.
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